C. MeCARRARN AMENDMENT CONSIDERATIONS.

1. Mclar¥an Amendment: Adjudicarion Issucs,

A rather curious nmystique about how the "MeCarran Amendment®
impacts tke Moxtana water adjucication process seens to have
come inte bsing as that process has moved ferwars, We find it
curicas becauce the amendment itself was designed to provide a
straightforward, simple sclution to an unforszunate bt sizple
problem,

The problem was that, becaus2z of the sovereicn imnuaity cf
the Taited States, rights to the use of water claimed by the
Ciederal EStabliéhment ander state law cr federal law <ould not
be adjucicazted in state water right proceedings unless repre-



sentatives of the tnited States waived the feleral iMmanity o
statz court action =nd wvcluntarily subjected those rights zo
the jurisdiction of the state courts, s might be expecied, no
representative of the United States or of triheé‘tlaiming Win—
‘ters deoctrine righté was ever willing to wvoluntarily sukieci

guch claims to a stats adjudicstion progess,

13 & resuit, orior to the ¥eCarran 2Zmendmsnt, no staﬁe in
which the federzl estahliéhment of -the tribes claimes rights to
the uze of weter éﬂuld av¥er haVe 4a ccmpiete adjudication of
water rights because there was no wiy the state prcoess could

idenkbify anc gaartify. thosze olzims., For toe pudlic lands states

m

of the west, where the federal and tribal establishments ar

=)

tke largest landownefﬁ,.the sizugtion becare intolerable. W
‘one couid know whether his water right, once aﬂjudi;ated in a
state groceéding}_.had any ugefulness at all. sc long as ‘tae
specter of -vnquantificd federal and tribal claims huhg over KHis

head, -

To remedy - Lhis intolerable coaditien, congressional repra-
sentatives cof the western states persuaded the Congress to pass
the "MgCarran arendnent™ in 1952, Ry its zdoption, the Corgress
tcld the redresentatives. of the United States that they could
n¢ longer hide behind :he doctrime. o sovereign  immunity te
vrevént federal ang tribal elaimns to water from deing includad
in state adjudication proceedings 1f the Urited BStates was
aroperly invikted into those procesdings and if these proceedings

wife "k % % faf the adjudication nf rights.ﬁq the use of water

of a'river systen or solree, * % %

As migkt e expected, challsnges to the use of the MeCzrran
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‘Ameadrent to gét the United States into siata o
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bsea ‘raiged 1n .a numser of o= 1
resalted in a bedy of lsw which interpretas thz intent of the
Molarran amencdment and Low the federal-state relzticnshiss are

¥ i3 ooeration,

r

adjizted



Ore challenge was bassd on & race to the courlhouse

theory. TIn Colorade River Water Conse-vatien District v, Tnitad

States,l9 the federal éovernment had brought suit in  &the

United SBtates District Court tor fthe ©District of Czloracdo
against-snme 1,000 local water users seeking a declaration of
the government's water rights, both those based oC state law and
those pasec on federal reservations, #following CORDENCenent o
the federzl suit, a defendant in that suit initiated & Etgze
water adjudication proceeding and, following the précédure pra-
vided for under the McCarran Amendnent, served the United States
therein. Thereafter, the federal &istric- court dismissed the
federal case on the grounds that the doctrine of abstention
requireﬁ. deference to the subsequently initiated .staté QoLrtk
-pfodeedings. The isaue finally decided by thne Tnited SEatos
Susreme Court was whether the opefaticn of the McCarran amend-
ment terminatesd jurisdiction of federal courts to adjudicate
federal water vights and whethear, if that Jurisdiction was not
terminated, the diétrict court's dismissal of the case was
a?proﬁriate. That Coart held that the McCarran 2Amendrwent's
consgent to jorisdiciisn in the state courts did huf deprive the
federal ecourte of Jurisdiction, but nmzde the state ocourt's
jurisdiction concurreat wizh ttre fegeral court's in matters
involving federal Tights to Lhe use of weter, Even 5, the
Sourt approved the dismissal of the federal court prméeedings
o0 the bazis cf "wise judicial administration, giving regard ta
ﬁénser%aticn of Jjudicial resources and comprehensive digpceition
of litigatinn.'zn The Tourt stateg:

Turning to the present case, a numbsr of
factors clearly counsel acainst concrrrent
fezderal proceedings. The most inportant of
trese is the MeCarran Armendment itzelf, The
clear federal policy evinced oy that legislaticn
is the avoidance of piecemeal adiudication of
water rights in a river system. ™his policy is
akin to that underlying the rule reguiring thar
Jerisdietiorn be vielded to the Court firss
acquiring cortrol of property, for tke concern



in sugh instamzes is with vclulng the gzaera-
tion of addiliwnal litigation Loz cugh oermitting

inconsistent disposi:xons nf nropcrty. Tkig
concern is neightened with respect to water
rishts, the relationshins anuﬂg which are highlw
interdevendent, *HdE“D, we  hava rec0gnlzed

that actions seeking the sllocation of water
essertially involve the disposition of pr operky
and are best conductzd in unified proceadings,
(Citations omitted.; The consent teo jurisdic-
tion given by thre ﬂcCarran Amendment hezpeaks a
policy that recognizes _he availability of com-
prehensive - ctate =zystems for adjudication of
wazer rlghts as the means for =mchisving thése
goals.? '
The Court racagnized that Colorsde's water aciudizalion statute
establisned a 'éinglc centinuous aroceesding fur water Tichts
mr 2 :
ad_udlcatan."z SG, & race to the federal colrthouse cannct

aefeat tqe intent of the FCCdI[dH Amendnent,

GLher challengns tc the use oI the MeCarran Amend dment have
zalled upon the courcs to determine whether particular .hLate
aﬁjuﬂicatian procedur;s are auquaLe to resolve the federal
claims. Two of thoss crew out of two different adjudicaﬁign
procedures which had been dsed in the state of Colarade. e
believe a orief review .of those two cases will bé_instructi?e
'1n anulyZch nﬂw me11 the Montana procedure meets the MeCarran
standard. -

In one of those cacem, United States v. District Court for

EBacle County,43 ‘the courts were calléd uben to determine

whether Colorado's 1943 adjudication Aaat proceedings gqualified
‘under the Qcta:ran "river sysler” =24’ udlcqtiﬂn standard. Calon'
rade's ‘1943 Act authorized adjudlcatlcn proceedings by, the
varicug distriet ‘courts.for sepzrate and diszinct  water dia-
Ericte (similar te Mortana subsasins) enﬁampassing oaly a por-
ticn cf 4 straam’égstem which waz actially locate? wizkhin ezch
watcr district, Ptaﬁeedings_held undér-that statats were chal-

l=nced as net westing the MoCarran Avendment standard becabse



tnev did not encunmpass an entire stresm system but oaly, a3z in
Montana, a part therecf. I holdine that the procesding® met
the standard, the United States Suprewmse Court said:

Eagle River iz a +:iributary of the Colerado
kiver:; and Water District 37 is a Colaraao
entity encompassing all Colorado lands irri-
gated Dy watér of the Eagle and its tributaries,
Lo R x % o, We deem almost friveolous the
suggestion that the EZagle and its tributaries
Zre not a 'river gystem' within the meaning of
the dct.. . . The 'river gystem' must De read
a3 embracing cme within the particular State’s
ferisciction. . . .24 '

In 1989, Colorade replaced the 1943 Act pro¢edures with a
new aﬂjudjcatinn system whicn sbolished the water district con-
cept. It placed jarisdictica for the adjudication of rights
fram a whole watershed in a single water court and changed the
claim procedure s¢ that an individual clazimant sould initiate
rroceedings to adjudicate nis partidular claim zs against all
otner usors, including the Urited gstates, within the watershed
whaenever me chose to do so. This procecurce was chalienged under
MeCarran as being nlegemeal with claims being filed on a month-
by-month basis and thus neot the kind of unified proceeding
regquired by the Melarran amendsent. In disposing of that chal-
lenge and bolding that the 1969 Act progedures wet the McCarran
test, .the Uaited States Supreme Court in the case of Fnited
states v. District Court for Water Divizion Ko. 5 said:

The najor i8si1e~--the scope of the consent-to-he-
sped provision in 43 J.8.C. § €66—-has been
vovered in the Eagle County opinion and need
rrot be repeated hare. '

It is emphasized, however, that the orocedures
rnder the new Act are mich more burdensome on
the Goveranment than taey were under the older
Nl o It is pointed out that the new Statute
contemnlates monthly ororeedings before a water
referee uwn water rights applicaticons. . These
vroceedings, it i3 argued, & not constitute
ceneral sdjudicatione of water rights kezause



all tre water users and ail water rigkts on =
stream system are no* involved in the refares's
dezerminztions. The oniy wsler rights consi-
dered in tse “rcceedln: are those for which ar
2pplication has been filed within a particuls
meath. . . .

It ig argued from thesse pramises taat the
pProceeding does not corstitute a general adiju-
dication waich 43 U.5.0 § 666 contenplated, 2s
w2 zaid in the =zgle County case, the words
"general. adjudication™ were uvséd in Dugan V.
rank, 372 0.5, 609, €13, 83 s5.Ct. 99%, 1l0D5, 19

- L.Eag.idd 15, to indicate thal 43 J.5.C. § 886
-dogs not cover consent by the United States ta
be sued in a privats suit to. detarmine its

ights &gainst a few >laimanis, The b»vresernt
siit; like the ofie in the Eagle County cdse,
recches all clezims, perhaps ﬁanth by month but
inclusively in the thalltf' v

Those decisions and the Colorado River decisian were fol-
lowed by Arizona v. San Carlos apache Tribe of srizona..’

- Tk San Carlos case involved a dispute ovar Indian watéer rignts

ir both Arisena and Msntana, In Sam Carlos, the TUaoited States

Siprena Court reconflimed the propriety, under the #Mcfarran
Amendrent, of concurrent jurisdiction in soth the state . and
federal courts, but then stataed:

*n the rcases hefore ua, assuming that ths

. 8tate adjudications are adeguate ESH guantify
the rights at dissue in the fedaral suits, and
taking into account the McCarran Amendment pol-
icies we have just disgussad, the e¥pertise and
administrative machlrery availahla tn the .state
courts, the {nfancy of the federal suits, the
genzr&l judicial bias ‘against niecemeal 1:ti-
gation, and the convenience to the narties, We
ruskt  conclude that the dislricl courts were
cor:eg% in daferriang to tae stite proceedincs

The c¢durt then directed the fFederal district court -o retzis

its . concurrent Jurisdictisn st to stay . firther oproceedings
thersunder while thke Montans oproceedings wgnt foerwsrd znd =52



that challenges to the adeguagy of those erocesdings couid later

. . . 2
De congidered if necessary, :

2. Sufficiency of Montena Act Under ﬂcCarran utandarcq

In response to the Jnited States Supreme CAurt's invitztion
in 8an Carlos, vrozeedings franing such a challenge in Montana

rasvlted inm the cpinign of the Montana Supreme Court in Statﬂ
ex rel, Greely v. Confederated Salish and Eootenai Tribes, 2

The state Suoreme Court confirmed the Moantana Whter Tse Azt as
adeguate, on its facs, ta adjudicate bota Indian and [2d2ruz
reserved water rigkte, In ruling cn that Tuestion, the Montana
Supreme Court concluded that under the Act the water courts
covkd apply Zederal law to questions cf beneficial use, diver-
sicn  reqgiirements, gquantification, and prior-ty dates, =<hus
enabling a proper differentistion between Indian and federal
Ieserved water rights and water righte based on state ‘aw, The
COurt, ob?i:usly recognizing its general supervisorﬁ role in.
netters conlucted Dy the Judiziary, resszrved Judgment nr the
question of whether the conduct of tha proceedings under this
statuie &ls52 met the Court's understanding of what =zdequate
proceedings tnder the MeCarran amendment might be,

We thus hLave Ffour pronouncements by the Urnitzd &States
supreme Court and one by the Mantana Supreme Cowurt which can be
veed to neasure whebher tha aresent Nontana statutory schens
vee's the McCarran standaré. In the thrse of the Supreme Court:
- eases, the Court dealt with two diffarent types of procedures
in Colorade, oné of which ig very similar to the one now in use
in Montans. Specifically, with réspec: to the Montana statutory
SCMeme, wWe have 'th§ ‘deterninations in both San  Carles ana
- Grzely. Auplying those standards in 3 consistent wav reguires
us to conclude that <he current phase of the Mentzna statutory
process is ada@uate to adjudicete the faderal and tribal claims

under the Mcofarran gnendrens,



It iz ‘mportant tc emphasize that none o the Zive cases we
have Gescribed zttemozed to addr2es or define "a '

contaxt of substantive water law. Tnztead, bessusze the MoCeFran
amendnent is a procedural statute, those cases dealt oﬁly with
procadural matzers. ™ais is most appropriate becauss if the
prdceediﬁgs meet the progedural adeguacy stapdards, they will
automatically provide ramedies for currecting, substantive errors
if they oceul and result in anvy impaitwent of - the federal and
tribal rights. We conclude that the Montana systel makes such
regedies available and unless =and uptil :the #ontana judicial
aysten fails to make those ramedies meaningful oy correcting
any perceived suhsfantive errers affecting . federsl and tribal
rights, tﬁere-canlbe no reason: for the federal @ourt zo exercise
frs concurrent jurisﬁictian. we Wave no reason to selieve thas
_if substantive errors affecting faderal and tribal <laims should
‘be committed by the water courts, suck. errors wonld nat be cor-
rected &y srder of the Montana Suprome Court in & properly pro-—

secuted apoeal to it.

We are npot -unmindful of criticisms of the process woich are

‘based on McCerran Anendment arquments,

One arcunent claims that the proceedings failed Lo result
in'a_suffiéiently accurats guantificatisn of richts, including
~Zederal rights. AS fiscuessed ‘r subsections a.3, and D.l. of
=hiaz rfepar=, however, we have found thzt Montana's adfudicatien
zyztem; asg inplemented under aoth the old verificaticn proce-
Aures and tbé new evamination rules, has prodoced and continues
ro prhduce reasonably accu;éte'ﬁeterminations of water rigats
- and that adequate remedies ars avaiiahls to Eﬂﬂraés the inac-

curacies whick inevitably resalt ia any adjudicatory process.

Je do not find that Federzl or .Indian rights are disadvancagsd
by the &diadicaticn iz the state forun. Yeither wore, nor less
stringent eraninzasicn. is accoerded to appropriateors of water

o
~ightz under state law than that accorded federal and Irndian



water rights. s si1ch, +the Montana adjudicaticn system as
implenented allows & comprehensivé and adeguate quantificazion

of claims.

gecnnd, 1t is nlaimed that the water courts' failure to
further vtilize the eypsrtise of DNRC and to direct additional
claims verification and reverification, tagether with applica-

tiocn of the prima facie standard, unjostiy places the burden on

every party of examining all other claims to rebut the claims’
prima facie validity. Tuais is sald ko deny procedural dues oro-
oS3 to_claimants'who do not have the rescurces to adecuately
protect thneir rights and who receive disparate treatment at the
hands .0of the court due to the lack of unifecrmity in claims
~examinarion procedures., As discussed in Overview =ection B and
analysis Eubsecﬁions A.3., B.l.,, and =2,10. herecof, we fiand no
constitutional due process of ecuzal pretection infirmity under
the circumstances,. W2 note, moreover, that this chailenge Joes
to the basis of the proecedure~-that ¢laim, objsction and adju-
dication iz so burdensome as to defeat due process. It 18 this
Very profecure, however, that the #Montana Supreme Courst has
.alrezdy found to be adeguate on its face when measured against
the reguirements of the Mclarran Amendment.,

Third, it has »een assertad that the adjudication procass,
as applied, contravenes the féderal'pplicy behind the McCarran
Amendment of avoiding pieceneal litigation, bociise Montana's
sxpedited odjudication fails to avoid tension and controversy
between the federal and =tate forume and results in hurried and
wressured decisioen making and confusion over the disposition of
Jroperty rights, ﬁu:- cifferent than would oceour under plecamneal
federa’l progeedings. It is also asserted that issuance ¢f tem—
porary preliminary decrees in ztreams wWith federal and. Indian
Z.3ims, sﬁﬁject to a8 lazer incorperation of tﬂa'adjuﬂicatad Qr
mesotiated resolution of taose =laims, is not 3 generzl =djudi-.
cation; rather, the court 1is proceeding to settle all nan-



faferal arnd zsn-Indian claimg priot to and separats from a laier
insorperaticn of Indlen znd federac watsr rignis. We do nst
fiad either of these a-Scments persuasive. 22 zreviously dis-
cuzsed, we do ot Iind thé water coilrt's implementation of the
statutes o provide an unreasonabls neans of Getermipizg water
rights, particularly o iight -of tae remedies dvailable fo
address improper court conduct or inaccurate results,  Xor do
we Tind that entry of temporary preliﬁinary decrees’ gausez the
adjudication - to ne "piscemsal.” We note that Cglaradm Tlver
Waser Censervation  Districk = v, United Statesaﬂ foundg

Tolorado's adjudicatien system fto b8 a. "comprekensive™ as
opposed. to piecemeal oie, even though it reached various-clzims

con a monta-by-month oagis, because it cwas "inclusive[] in the

na1 Any doukt as to the inclusivenezaz in the total-

totzlity:
ity oF Montana's adudication process would be ;eﬁcveé Lzoi thoe
full notice and opportunity o litigate all -claims which should
ba afforded at the praiiminary decres stage. This .notice and
oppertunity to litigatz any and all claims prior to entry of a
final decree in es5szence wakes everfﬁne @ party to the general
proceedings, . wheliigr or not théy- Lave chosen t¢ participate,

and assures a gomprehensive adindication.

Like the guest £or thz Eoly Grail, tie search for an exhivs-

]
Tive list of suhstantive-and procedural criteria =hst a stat

(ST 7]

‘water rights aditdication nust meet ia orésr to  hbecome
"MeCarran Act Adjudicatien" iz doomed ta failure. The cont-nu-
abtion of ceritical intraspection and wmuklie arqurents  abeout
whether® the Montana process meets such an elusive 1ist of stan-
dards is a significan: dicsservice to the  people of Montana,
This. i3 80 becausa the questian of whether the Mcontana procens
reets whatever those standards may be fas been-definitiﬁcly and
Affirmatively answer=ad by tha Qﬁly two aithoriticsz that count;

the United state Supreme Court and the Montana Suprcme Cour=,



The “nited States Supreme Court, in directing that the T.3.
District Coirt in Mcntana defer to the state csurt proceediacs,
racognized that the state system was better eguipped to adjidi-
cate the multitode of c¢laims, including those of the Uniteg
States (whether based on state law or federal law) thnan the
federal coirt system. In trke zrocess, the Court recognized
tnat the Montana =ysztem met the threshold reguirements of tke
MeCarran Act, i.2., the avoidance of pieceﬁeal adjudication
rights in a river system, the avoidance of inconsiszent disposi-
tion of property, that the'st;te system ke comprehensive and
ultiﬁately adjudicate an entire river sys:zem within the state,

That Cou-t premi=ed its di-ective on an assumption, ". . ;
toat the state adjudications are adeguate to gquantify the
rights-at ' issue in the federel suits . . ..'32 The Montana

Supreme Court in State ey rel, Greely v, Confederated Salish

and ¥ootenal Tribes concluded that fthe Montana crocess would
adeguately guantify the federal and tribal eclaims. That court
did reserve judgment on whether the actual cconduct of the
proceecines weould achieve that resuli, while clearly indicating

that it is available te¢ correct, on a genuing factua:i showing
oI need, any real, rather than perceived shmrtcmﬁings in the
conadet of the process which might orevent the adjudication
from "adeguately guantifying the rights at issue -r the federal
sait ., "

But the final proof of the pudding is geen in the fact that
the United States ig not seeking relief from the Montana Supreme
Court or complaining. to the  federal district court that the
Montana process is not working for federal claine, Instead it
has £iled, as we undsrstand it, as many as 32,000 claims and
6,404 obJjestions, The U.S5. 1s participating in the state sro-
cess both as claimant and objector; it is not boycotting the

process,



3, adecuacy oI Inisgration o= Federal Richts

whis topic is adcressed ajove.

4. Conflicts Eatwean Montana Law and Federal Iaw.

Tniz tosic iz addressed zbaove,

. Montana Acjudication Remedial Measures.
This topic is zddressed above.
D, ACCURACY OF ADSUDICATION DECREES.

1. zecuracy of Final Becrees.

A Lead QJEatan 11 the stuﬁf Gesign asks wasther: the adjodi-
haLlcn process can be exoected to result id sufF1c1ently acou—

ratea" final decress,

Tha accouracy gJuestion was asked in light of asser;ions that
- the adijudication firocess hds oeen abused by the messive filing
cf excessively overs:=ated or "hogas" claims. On the basis of
those asgertiens, it iz argued that unless tha legiglature. cnce
again changes how the zdjudication process must go farward, the
process will . inevitably result in :the wholesal2 issuance of
“Ffinal. decress wkicha are not "sufficieptly asccurate.™  As A
consegtence, dire results ‘such as the loes of -MeoCarran Liet
jurisdiction or the .logs of litigation acvantags in interstate
. 33

sijlitable apnoriionment scticns are precictec to ogoUr.,

Some sriticisa of decretal ACCUraCY is based uoon the prﬂf—

alﬂnt reliznce. on the a0ld "notices of zppropriation® filed 1in
the late 1800s in =che clerk and recorders’ sfZfices. These

- ="

notices are thought te reflect exaggerations of [lew rates and



